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LJN: BM8116, Rotterdam District Court, 10/600012-09 
 
Date Judgement: 17-06-2010 
Date Publication: 17-06-2010 
Sector:    Criminal Law 
Type of proceedings: Court of First Instance – Three-judge Division 
Indication of contents:   Promis. Criminal case against five Somali pirates. The charge is:    
                                      zeeroverij [piracy] (Article 381 of the Wetboek van Strafrecht [Criminal   
                                      Code] of the Netherlands. Defences put forth to bar the prosecutor   
                                      have not been granted. In the Criminal Code, the Netherlands have                                              
                                      vested universal jurisdiction for cases of piracy on the high seas. This  
                                      national regulation is not contrary to international conventions (SUA  
                and UNCLOS). Testing of the procedural course of events with regard  
                                      to Article 5 and Article 6 ECHR. 
 

 
Judgement 
 
ROTTERDAM DISTRICT COURT 
 
Sector: Criminal Law 
 
Public Prosecutor’s Office number: 10/600012-09 
Date Judgement: 17 June 2010 
Defended action 
 
Judgement of the Rotterdam District Court, Three-Judge Division for Criminal Cases, in the case 
against the suspect: 
 
[Suspect], 
born on [date of birth] in [place of birth] Somalia, 
at the time of the Court hearing in preventive custody at the Penitentiary Institution Krimpen aan den 
IJssel in Krimpen aan den IJssel, 
Counsel H. Raza, (LlM), lawyer in Rotterdam. 
 
 
COURT HEARING 
 
This judgement was rendered following the investigation during the Court hearings on 25 May 2010, 
26 May 2010, 27 May 2010, 1 June 2010 and 3 June 2010. 

 
CHARGE 
 
The suspect was charged with the offence mentioned in the summons in the manner in which this has 
been amended during the Court hearing in accordance with the request of the Public Prosecutor. The 
text of the amended summons has been attached to this Judgement as Enclosure I. This enclosure 
forms part of this Judgement. 
 
The charge, in summary, is that the suspect committed piracy in the Gulf of Aden as master and/or 
crew member, in a sole capacity or in association with others. 
 

DEMAND OF THE PUBLIC PROSECUTOR 
 

Public Prosecutor Baan (LlM) and Public Prosecutor Ferdinandusse (LlM) (hereafter: the Public 
Prosecutor) demanded: 
- acquittal of the part of the summons relating to participation in piracy as a master; 
- to find proved, the part of the summons relating to participation in piracy as crew member; 
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- that the suspect be sentenced to a term of imprisonment of 7 years minus the time spent in       
  pre-trial custody. 

 

ADMISSIBILITY OF PROSECUTION  
 
Jurisdiction 
 
The question must be addressed whether the Netherlands have jurisdiction. A negative outcome 
should bar the Public Prosecutor from prosecution in this particular case. 
 
Firstly, it must be noted that the legislature of the Netherlands has vested so-called universal 
jurisdiction for criminal proceedings in cases of piracy (Article 381 of the Criminal Code [further to be 
referred to as: Sr]).  
Paragraph 4, opening lines and paragraph 5, insofar as is relevant here, stipulates that the Criminal 
Code of the Netherlands applies to anyone committing any of the criminal offences described in the 
Articles 381 up to and including Article 385 Sr outside of the Netherlands. 
 

The issue must also be considered, notwithstanding this explicit legal basis for jurisdiction, whether  
regulations of international law would interfere with a prosecution of the suspect in the Netherlands. 
Article 94 of the Constitution of the Netherlands describes that regulations prescribed by law shall not 
apply if such application is not compatible with regulations of Conventions which have a universal 
binding force, or with decisions by international institutions. It must be noted here that as is made clear 
in jurisprudence of the Hoge Raad [Supreme Court of the Netherlands] (see: Hoge Raad 18 
September 2001, NJ 2002, 559, LJN AB1471 and Hoge Raad 8 July 2008, LJN BC7418), the Judge 
may not test the law of the Netherlands against any unwritten law, but solely against written 
international law. 

In this case, with regard to this testing as described above, the following two Conventions are relevant, 
with the Netherlands being a party to these Conventions: 
- The Verdrag van de Verenigde Naties inzake het recht van de zee (United Nations       
  Convention on the Law of the Sea), (further to be referred to as: UNCLOS) and 
- the Verdrag tot bestrijding van wederrechtelijke gedragingen gericht tegen de veiligheid van de 
zeevaart (Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation), 
(further to be referred to as: SUA). 

 

UNCLOS 
 
Article 105 UNCLOS stipulates – in summary, and insofar as is relevant here – that on the high seas 
any State may seize a pirate ship and arrest the persons on board, and that the Judge in that State 
may decide upon the penalties to be imposed. This provision invests a universal jurisdiction in the 
State that carries out the arrest of the suspect of piracy. That this jurisdiction would be exclusive in the 
sense that this would prevent the execution of universal jurisdiction based on the national law of other 
States cannot be concluded from the text of the provision, nor is there any other clue that this would 
have been intended. 

SUA 

Article 6, first and second paragraph SUA stipulates the cases in which States must or can establish 
jurisdiction for any punishable offences set forth in the Convention. The fifth paragraph of this Article 
explicitly states that the Convention does not exclude any jurisdiction carried out in accordance with 
national law in criminal matters. This leads to the conclusion that the arrangement of universal 
jurisdiction of Article 4, opening lines and paragraph 5 Sr does not violate the above Conventions, nor 
has any violation been found of any written international law. 
 
In view of the considerations of the Hoge Raad in the previously mentioned judgement of 18 
September 2001 the Court also examined whether it can be concluded from the legislative history that 
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there would be reasons to assume that a reasonable explanation of the provisions in question should 
lead to a certain limitation of the universal jurisdiction for which no restrictions or stipulations have 
been given, in that sense that the Netherlands would only have jurisdiction if the Convention would 
contain a definitive stipulation for the vesting of jurisdiction. The Court has found no evidence for such 
theory. 
 

The conclusion of the matter considered above is that the Netherlands have jurisdiction in this 
particular case. 
 

Finally, the following must be noted. Cases of piracy could occur whereby the Netherlands are not 
involved in any manner whatsoever, and in which a prosecution of the suspects involved would for this 
reason not be plausible and would seem undesirable. In cases like these, however, the jurisdiction of 
the Netherlands would be an issue open to debate, but it could very well be that proceedings in this 
country would be deemed non-admissible as being contrary to the principles of good rules of 
procedure because there is no reasonable interest therein. 
The option of prosecution is therefore not a matter of jurisdiction but of opportunity. 

Opportunity 

A situation as just described does not present itself in this case. First, what is important here is that the 
Netherlands together with other countries including Denmark are performing an active role in the 
actual fight against piracy in the Gulf of Aden with the deployment of naval ships. The suspect and his 
co-suspects have been arrested as a result of an attack on a ship carrying the flag of the Netherlands 
Antilles, which is a part of the Kingdom of the Netherlands. In view of these circumstances it cannot be 
said that criminal proceedings in the Netherlands would not be opportune in the sense referred to 
above. 

Principle of equality and arbitrariness 

Defence has argued that the Public Prosecutor should be barred from prosecuting the suspect 
because such prosecution would be a violation of the principle of equality and the ban on arbitrariness.  
It was argued, in short, that many other suspects of piracy, even suspects who were seized by a naval 
ship of the Netherlands, were sent away and have not been prosecuted.  

First of all, it must be noted that it is not simple to establish whether there have been other cases in 
which the actual relevant circumstances were identical to those in this particular case. 

It is also important – a fact that which may be regarded as generally known – that on the one hand 
persons have been told to go their own way, as referred to by Defence, but that on the other hand the 
suspects in this criminal case are not the only suspects of piracy arrested in the Gulf of Aden who are 
being prosecuted. 

In as far as there would be any comparable cases in which, other than in this particular case, any of 
those arrested on suspicion of piracy have been released, this would not imply that the Public 
Prosecutor must be denied the right to prosecute in this particular case. 

In view of the above consideration, this defence must be dismissed. 

Violation of the Articles 5 and 6 ECHR 

It has been argued that article 5, first paragraph under c and the third paragraph, and article 6, third 
paragraph under d of the European Convention on Human Rights (further to be referred to as: ECHR) 
have been violated. There was no legal basis for the detention on board the Danish naval ship, the 
suspect was not immediately brought before a judge, and the suspect did not have legal aid for a 
longer time. This should cause the Public Prosecutor to be barred from prosecuting, evidence to be 
dismissed, or to be taken into account in the sentence imposed. 

The course of events 
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The suspect was arrested on 2 January 2009, together with four co-suspects, by the Danish 
authorities and detained on the Danish naval vessel Absalon. On 14 January 2009 the Public 
Prosecutor received a request from the Danish authorities, requesting if it would be possible to start a 
criminal investigation against the suspect. On Thursday 15 January 2009 information was sent 
through the Ministry of Foreign Affairs of the Netherlands to the Danish authorities that the 
Netherlands were able and willing to take over the prosecution and sentencing of the five persons 
suspected of piracy. On 16 January 2009 the Netherlands ordered the arrest on suspicion and sent a 
European Arrest Warrant to the Danish authorities. On 30 January 2009 the Danish authorities 
informed the authorities of the Netherlands that in this particular case the Danish law on extradition did 
not apply, and that they wished to transfer the suspects in accordance with UNCLOS. A transfer 
planned for 2 February 2009 could not go ahead because of logistical problems. The suspects were 
arrested on 10 February 2009 by the police of the Netherlands upon the orders of the Public 
Prosecutor, after which the actual transfer of the suspect to the Netherlands took place. The suspect 
was brought before the Investigating Magistrate on 11 February 2009, and a lawyer was assigned to 
him. 

Alleged violation of article 5, first paragraph, ECHR. 

Firstly, the detention of the suspect in the time between 2 January 2009 and 10 February 2009 can be 
regarded as ‘liberty being taken’ in the sense of article 5, first paragraph, under c, ECHR. 

The question to be answered in the framework of article 5, first paragraph, ECHR, is whether there is a 
legal basis for the detention of the suspect in the time between the arrest of the suspect on 2 January 
2009 until the moment that he was arrested by the authorities of the Netherlands for violation of article 
381 on 10 February 2009. The answer to this question is an affirmative one and is based on the two 
Conventions mentioned above in which both the Netherlands and Denmark are parties; more 
specifically significant in this matter are the articles 100 and 105 of UNCLOS and articles 3 and 7 of 
SUA. 

Article 105 UNCLOS- insofar as is relevant- reads as follows:  
‘On the high seas, or in any other place outside the jurisdiction of any State, every State may seize a 
pirate ship (....), or a ship (....) taken by pirates and/or hijackers and under their control, and arrest the 
persons on board  and seize the property on board. The courts of the State that carried out the seizure 
may decide upon the penalties to be imposed, (...)’ 

Article100 UNCLOS- insofar as is relevant-  reads as follows:  
‘All States shall cooperate to the fullest possible extent in the repression of piracy on the high seas 
and or in any other place outside the jurisdiction of any State.’ 

Article 3 SUA- insofar as is relevant-  reads as follows: 
1. ‘Any person commits an offence if that person unlawfully and intentionally: 
     (a) Seizes or exercises control over a ship by force or threat thereof or any form of  
          intimidation; 
          (....), 
2. Any person also commits an offence if that person: 
    (a)  attempts to commit an offence set forth in the first paragraph; 
          (....)’    

Article7 SUA- insofar as is relevant-  reads as follows: 
1. Upon being satisfied that the circumstances so warrant, any State Party in the territory of which the 
offender or the alleged offender is present shall, in accordance with its law, take him into custody or 
take any other measures to ensure his presence for such time as is necessary to enable any criminal 
or extradition proceedings to be instituted. 
(....) 
5. When a State Party, pursuant to this article, has taken a person into custody, it shall immediately 
notify the States which have established jurisdiction in accordance with article 6, first paragraph, and 
whenever it finds this necessary any other States that may have an interest, of the fact that such 
person has been taken into custody and of the circumstances that warrant his detention. 
(....) 
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Article 105 UNCLOS could serve as a ground for the detention of  the suspect, as it was the Danish 
Navy that on the high seas seized the (allegedly pirate-)ship of the suspect. Based on these 
stipulations of the Convention it was also the Danish Judge who could decide upon the penalties to be 
imposed on the suspect. Although a pre-trial custody is not explicitly referred to, a reasonable 
explanation of the Convention must lead to the conclusion that based on this stipulation Denmark had 
the right to hold the suspect for trial. With regard to article 100 UNCLOS pre-trial detention to facilitate 
criminal proceedings in another Party State, in this particular case the Netherlands, can also be 
deemed to be an element in a reasonable explanation of article 105 UNCLOS. 

Such explanation is almost perfectly in line with the stipulations of SUA, mentioned above, which could 
also have served as ground for the detention in the time between 2 January 2009 and 10 February 
2009. 

In accordance with article 3 SUA, this Convention also applies to the present situation. There was the 
suspicion at least that the suspect attempted, by force or threat thereof or any other form of 
intimidation, to seize control of the ‘MS Samanyolu’ (further to be referred to as: Samanyolu).  
In complete accordance with the stipulations of article 7, fifth paragraph, SUA, Denmark informed the 
Netherlands of the arrest of the suspect and Denmark then held the suspect in detention for the 
Netherlands for the purpose of a transfer or extradition as referred to in article 7, first paragraph, SUA. 

The conclusion is therefore that both UNCLOS and SUA could serve a legal basis for the detention 
prior to the arrest by the authorities of the Netherlands. There is therefore no violation of article 5, first 
paragraph of ECHR. 

Alleged violation of article 5, third paragraph, ECHR 

In accordance with the stipulations in article 5, third paragraph, ECHR, the suspect should be brought 
promptly before a Judge after he had been taken into custody by the Danish authorities. As has been 
mentioned above, the suspect was arrested on 2 January 2009 and brought before the Examining 
Magistrate in Rotterdam on 11 February 2009. Defence has put forward that he had not been brought 
before a Judge at an earlier date. Since this has not been contested by the Public Prosecutor, this fact 
is considered to be proved. There is, therefore, a time span of 40 days between the date of the arrest 
and the date the suspect was brought before the Investigating Magistrate. This, in itself, cannot be 
seen as ‘promptly’. 

Highly exceptional circumstances could, however, justify that the suspect has been presented to the 
Examining Judge promptly, in the sense of article 5, third paragraph, ECHR (see with regard to this 
matter the European Court on Human Rights (further to be referred to as: ECHR) in the cases of 
Medvedyev and others against France 29 March 2010, nr 3394/03 and Rigopoulos against Spain 12 
January 1999, nr 37388/97). 

his demand, the Public Prosecutor put forward as highly exceptional circumstances that the naval ship 
of the Danes sailed on the high seas, the naval ship did not have as its purpose the apprehension of 
suspects, the nearest ports were not appropriate to bring the suspects before a judge in a manner that 
was ‘ECHR-proof’ and the naval vessel could not leave the international mission in which it was 
participating. 

First of all it is correct that caution was necessary in choosing to bring the suspect before a judge in 
one of the countries around the Gulf of Aden. The political situation there implied due care. Secondly, 
the fact that the Absalon was on the high seas when they arrested the suspects justifies that some 
time was lost before the arrested suspect was actually taken to the (European) mainland. In the 
above-mentioned judgements the ECHR almost literally mentions these circumstances as justification 
for a delay in the presentation of the suspect to a Judge. And finally, it is not incomprehensible why 
the Absalon did not immediately turn round, in view of the mission in which it was participating. This 
could also explain some of the delay. 

These circumstances, however, are not so exceptional that on these grounds alone a time span of 40 
days can still be regarded as ‘promptly’, not even in view of a combination of these circumstances. 
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The obligations in article 5, third paragraph, of the Convention (ECHR) prescribe as mandatory that 
the authorities must act promptly, even when a (speedy) physical presentation to a Judge does not 
seem immediately possible. If such is the case, it must be investigated whether there are any other 
options to fulfil this important obligation arising from the Convention. 

For example, a presentation before a Judge by means of Video Tele-conferencing, a means of 
communication one might expect on board of naval vessels of highly technically-developed countries 
such as Denmark. Even more so when these vessels participate in maritime missions as is the case 
here, where – contrary to what the Public Prosecutor has put forward – one must be prepared for 
arrests of pirates. A letter from the Ministers of Justice and of Defence of the Netherlands dated 29 
March 2009 (Kamerstukken [Chamber Records] II 29 251 nr 95) reveals that the naval vessels of the 
Netherlands which participate in maritime missions in the Gulf of Aden have been equipped with such 
systems, precisely for the protection of the human rights of any arrested suspects . 

Another alternative is a testing on paper of the deprivation of liberty. In the judgement  in the case 
Rigopoulos of the ECHR, mentioned above;  the arrest of the suspect in question had already been 
tested by a Judge. In view thereof, no violation was found in this case of article 5, third paragraph, 
ECHR.  

During the investigation at this court hearing no evidence was found that in this particular case a 
speedier physical presentation of the suspect to a (European) Judge would have been impossible, nor 
was there any evidence that efforts were made to carry out the obligations prescribed in the 
Convention in article 5, third paragraph, ECHR in any other manner, when a speedy physical 
presentation proved to be impossible. This means that in this particular case a time span of 40 days 
between the apprehension and the presentation to a Judge brings about a violation of this article of 
the Convention. 

The question then to be dealt with is whether the authorities of the Netherlands would be accountable 
for this violation, and whether this violation should result in the Public Prosecutor being barred in this 
criminal case. 

The Public Prosecutor argues that he does not carry any responsibility for the time span prior to the 
moment that the suspect was actually transferred to the Netherlands, i.e. before 10 February 2009. 

The Court does not share this opinion. 

With the apprehension on the high seas of the five suspects on 2 January 2009 by the Danes, a 
situation with complex international-law aspects had arisen. It became clear on 15 January 2009 that 
the Netherlands wished to undertake the prosecution and sentencing of the suspects and the Public 
Prosecutor of the Netherlands became formally involved in this criminal case. The authorities of the 
Netherlands and Denmark maintained contact afterwards – as is evident in the documents – about 
matters of a practical and legal nature connected with the transfer of the suspects. In this exceptional 
case in which the Danes and the Dutch have worked closely together it would not be correct to hold 
only the Danes accountable for compliance with the stipulations of the ECHR as long as the suspects 
had not been transferred. At the very least, the Dutch Public Prosecutor could have been expected to 
discuss with the Danes the necessity of a prompt presentation before a Judge. It has not been argued, 
nor is there any evidence that such would have happened. 

The following must, however, be considered. 

The apprehension of the suspect by the Danish Navy took place on well-considered grounds and 
relates to a serious criminal offence. As from 15 January 2009 the Public Prosecutor has not been idle 
but was active in  his attempts to physically bring the suspect before a Dutch Judge. When on 10 
February the Dutch Public Prosecutor became formally responsible for the suspect’s detention, the 
suspect was brought before a Judge within one day. This presentation did not result in the release of 
the suspect. 
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Nor is there any reason to decide that the breach of procedural rules found in this matter would have 
affected the right of the suspect to a fair trial, as prescribed in article 6 ECHR. Under these 
circumstances the violation of the stipulation of the Convention in article 5, third paragraph, ECHR is 
not of such nature that this should result in the Public Prosecutor being barred. 
 

 

Alleged violation of article 6 ECHR 

First and foremost, the right to legal aid in the sense of article 6, third paragraph under (c) ECHR 
arises at the moment that the suspect is being prosecuted. The first question that must be answered in 
this respect is at which moment in time the prosecution in the sense of this stipulation in the 
Convention was started. 

As stated above, the suspect was taken into custody on 2 January 2009. On 16 January 2009 the 
Netherlands ordered the arrest on suspicion, and a European Arrest Warrant was sent to the Danish 
authorities. The actual transfer of the suspect to the Netherlands took place on 10 February 2009. The 
suspect was assigned a lawyer on 11 February 2009. 

A prosecution in the sense referred to above was only started on 16 January 2009. Before this time it 
was not clear if, and if so by whom, the suspect would be prosecuted. The suspect did not receive any 
legal aid between 16 January 2009 and 10 February 2009. During this time, however, no criminal 
procedural activities took place that would have required legal aid, as the first hearing of the suspect 
took place on 10 February. It has not been argued, nor was there any evidence that there have been 
any other such compelling needs for legal aid during this time that by such failure to provide legal aid 
the criminal procedure of the suspect would have been affected to the extent that there no longer was 
a fair trial as a whole, in the sense of article 6 ECHR. 

Untruthful report  of reporting officer 

It has been put forth that the Public Prosecutor must be barred from prosecuting because there has 
been such negligence in the preliminary  inquiry that the proceedings in this case do not fulfil the 
principle of due process. Defence argued hereto that reporting officer 6718 in the report of findings 
number RN-090 regarding the notification of Counsel stated untruthfully and in violation of his oath of 
office that he had notified Counsel’s office on 19 February 2009 at 16:30 hrs of the fact that the 
hearing of the suspect would take place that day at approximately 17:45 hrs while this telephone 
conversation actually took place at 16:57 hrs. Counsel put forth that the reporting officer in question 
apparently did this with the intention to make the Court believe that Counsel had been informed in time 
that the interview would take place, and failed to come nonetheless. 

There is no evidence with regard to this defence, so for this reason the request of Counsel to bar the 
Public Prosecutor must be dismissed. 

Conclusion 

In view of the above considerations the Public Prosecutor is admissible in the prosecution. 

 

STATEMENT OF REASONS FOR THE ACQUITTAL 

There is no legal and convincing evidence for the part of the summons relating to participation in 
piracy as a Master; therefore the suspect must be acquitted of this charge. This is also what the Public 
Prosecutor has demanded, and also what Counsel has requested. 
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EVIDENCE 

Salduz 

It has been put forth that from jurisprudence of the ECHR the right to have a lawyer present at police 
interviews can be deducted. Now that this right has not been exercised, any statements made without 
the lawyer having been present must be excluded from the evidence. It was also put forth that the right 
to consult a lawyer – acknowledged by the Supreme Court – has been violated since the suspect was 
not given any legal aid until 11 February 2009. This breach of procedural rules must lead to the 
statements of the suspect being excluded as evidence. Finally, it was argued that the Salduz 
regulations are effective to third parties, so that the statements of the co-suspects must also be 
excluded. 

Course of events 

On 11 February 2009 the suspect was brought before the Examining Magistrate to determine the 
legality of the custody order. On this occasion a lawyer was assigned to the suspect and his right to 
consult a lawyer was effected. 

Decision 

The jurisprudence referred to of the ECHR does not lead to any other interpretation of the 
considerations than those expressed by the Supreme Court  in the Salduz Ruling (Hoge Raad 30 June 
2009, NJ 2009, 349, LJN BH3079) that the suspect has the right to consult a lawyer previous to the 
first police hearing, but that there is no right to have a lawyer present while the police hear the 
suspect. 

It has been established that the suspect has been heard as a suspect prior to 11 February 2009; 
therefore the suspect has not had the opportunity to consult a lawyer prior to the first hearing by the 
police. In line with the jurisprudence mentioned above this results in a breach of procedural rules in the 
sense of article 359a of the Wetboek van Strafvordering (Criminal Procedure Code), (further to be 
referred to as: Sv). 

The statements made by the suspect prior to 11 February 2009 shall, however, not be used in 
evidence so that it is not essential for the suspect that any defence regarding the exclusion in 
evidence of those statements should be discussed any further. 

The statements made after 11 February 2009 are no statements made as a direct consequence of any 
statements made prior to 11 February 2009. This is because the statements made after 11 February 
were made after the suspect had been able to consult his lawyer and after he had been told in 
accordance with article 29, second paragraph, Sv, that he was not obliged to answer. It has not been 
argued, nor is there any evidence that results of the hearing after consultation of the lawyer have in 
any way been influenced directly by previous statements of the suspect.  
The statements of the suspect made after 11 February can and shall therefore be used in evidence. 
Based upon the same considerations as mentioned above, any statements of the co-suspects made 
after 11 February 2009 can also be used in evidence. 

Statements of the Samanyolu crew used in evidence 

It has been put forth that the statements made by the Samanyolu crew with regard to the incidents on 
2 January 2009, with the exception of crew member [crew member 1] may not be used in evidence 
because Counsel has not had the opportunity to question the crew members directly. 

Course of events 

Counsel requested the Examining Magistrate to hear all crew members of the Samanyolu as 
witnesses. This request was granted by the Examining Magistrate. Supported by the Public 
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Prosecutor, the Examining Magistrate took every effort to hear all the crew members in the presence 
of Counsel and the Public Prosecutor. 

These efforts resulted in a hearing of [crew member 1] by the Turkish Public Prosecutor in the 
presence of Counsel and the Dutch Public Prosecutor. Earlier, this person (crew member 1] and the 
other members of the crew, [crew member 2], [master], [crew member 3] and [owner of the 
Samanyolu] had been heard by the Turkish Public Prosecutor. Counsel and the Dutch Public 
Prosecutor, however, were not present when they were heard. 

Decision 

It must be noted first and foremost that in a case like this, in which Counsel at any stage did not have 
the opportunity to question a person who has made a statement to the police, or to have this person 
questioned, article 6 ECHR does not in itself prevent such a statement from being used in evidence if 
the involvement of the suspect in the offence he has been charged with is sufficiently supported by 
other evidence, whereby this supporting evidence relates to those parts of the statement that is 
incriminating for him and that he challenges. 

Insofar as is relevant the suspect holds the opinion that he and his co-suspects did not initiate an 
attack on the Samanyolu. They would only have defended themselves against an attack of the crew 
members of the Samanyolu when they wanted to seek assistance because of engine problems. The 
suspect and his co-suspects would not have used a rocket-launcher. On both issues, the crew 
members of the Samanyolu made a statement to the contrary. 

The statements of the crew members with regard to the question who was the first to initiate the use of 
violence and about the use of a rocket launcher on 2 January 2009 can and shall be used in evidence. 
Their statements in this matter is sufficiently supported in other evidence, such as in the statements of 
the witness who was questioned by Counsel  [crew member 1] 

 
EVALUATION OF THE EVIDENCE 

Based on the evidence used, which is included in Enclosure II to this Judgement, the following facts 
have been established. 

On the mainland of Somalia [co-suspect 1], [co-suspect 2] [co-suspect 3] and the suspect conceived 
the idea to take to sea together and to hijack a ship. Before they left they told [co-suspect 4] about this 
plan. He decided to go with them. At the end of December they set out, the five of them, in a small 
boat and went to sea, intending to rob a ship. There were three automatic rifles, a rocket launcher and 
a ladder on board. They departed from the coast of Somalia and sailed towards Yemen because they 
had heard on the radio that it would be likely they would come across ships there. On 2 January, on 
the high seas in the Gulf of Aden, between Somalia and Yemen, they noticed the Samanyolu sailing 
there. They sailed towards the Samanyolu at high speed. When they had come near the Samanyolu 
they fired shots towards the Samanyolu with their rifles. 

It has been argued that the suspect and his co-suspects shot in reaction to earlier violence by the 
crew of the Samanyolu. 

Decision 

Defence argued that this was a case of self-defence. Taking into account the summons which is tailor-
made for the description of the offence in article 381 Sr, this defence must be regarded as meritorious 
defence. By arguing that the suspect and his co-suspects were attacked and that they only defended 
themselves, the suspect denies that the vessel on which he entered into service or remained in 
service ‘was used to commit acts of violence’ in the sense of article 381 Sr. This defence is dismissed. 
The captain and the other crew members of the Samanyolu have stated otherwise in this respect. 
Their statements that the suspect and his co-suspects were the first to commit acts of violence are 
supported by the statement made to the police by the tactical observer on board of the Danish 
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helicopter. He states that the boat carrying the suspect and his co-suspects approached the 
Samanyolu in a so-called ‘attack profile’, i.e. from behind and at an aggressively high speed. He 
therefore had no doubt that this was an attempt to hijack the vessel. Taking this statement into 
account and considering that the suspect and his co-suspects had set out with the intention to hijack a 
ship, it is deemed legally and convincingly proved that the violence used by the suspect and his co-
suspects consisted of acts of violence as referred to in article 381 Sr. 

 
CONCLUSIVE EVIDENCE 

It is proved legally and convincingly that the suspect committed the offence referred to in the Charge 
in this manner: 

that in the period between 30 December 2008 up to and including 2 January 2009, on the high seas, 
in the Gulf of Aden, between Somalia and Yemen, together and in association with others, hij heeft 
dienstgenomen [he entered into service] and dienst gedaan [served] as a crew member on a boat  
destined for and used to commit acts of violence on the high seas against other vessels and any 
persons and/or property on board, while he was aware of such purpose or use, whereby the violence 
that was used consisted of the firing of automatic firearms and a rocket launcher in the direction of the 
vessel MS Samanyolu without being so authorized by a Power engaged in warfare or without being 
part of the war navy of a recognized Power. 

Any other or different charges are not found proved. 
The suspect must be acquitted of any such charges. 
 

EXPLANATION OF THE CONCLUSIVE EVIDENCE 

Explanation of dienstnemen [‘entering into service’] 

The summons says, insofar as is relevant here, that the suspect on the high seas, somewhere in the 
Gulf of Aden between Somalia and Yemen had entered into service as a crew member on – in short – 
a pirate ship. By making this allegation the writer of the summons created a problem. 

According to the law of the sea, ‘the high seas’ includes all parts of the sea that do not belong to the 
internal and territorial waters of a State. In general usage, dienst nemen op een schip [entering into 
service on a ship] is understood as aanmonsteren [signing on]. This term includes both registration as 
a crew member as well as the actual first entry into the ship in this capacity. 

In this particular case, the ‘entering into service’ of the suspect on the ship took place in the sense of 
‘signing on’ on the mainland of Somalia or inside Somali territorial waters, in any case, not on the high 
seas. If in the explanation of the term dienstgenomen [entered into service] a link is made with what is 
understood in general usage, the suspect would have had to be acquitted for this part of the summons 
for this very reason.  

The doctoral thesis ‘Some things about the criminal offence of piracy, in accordance with Articles 443-
447 of the Draft of the Criminal Code (1875) of 1878’ by Dr. A.L.E. Gastmann, however, contains 
elements to be taken into consideration for the opinion that the term als schepeling dienst nemen 
[enter into service as a crew member] in article 381 Sr must be regarded as having another –broader- 
meaning than the one it has in general usage. A distinction was already made in those days between 
the punishability of piracy of a master or of a crew member. Just as it is now, the master was 
punishable als hij dienst nam of dienst deed [when he entered into service or served] on a pirate ship, 
while for a crew member dienst nemen of in dienst blijven [entering into service or continuing to serve] 
had been made punishable. 
According to Gastmann, however, the meaning of the first group of words is identical to the meaning of 
the last group. The distinction in the terms is only made to indicate the difference in position and 
responsibility between the captain and a crew member. 
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The Court agrees with the point of view of Gastmann that the legislature must have intended to bring 
also those cases in which a crew member serves on a pirate ship within the scope of the punishability 
of article 381 Sr. A plausible explanation of the term dienstnemen [entering into service] in the 
punishability of piracy therefore brings about that it shall also include dienst doen [serving] on a pirate 
ship. 

The Court hearing has found that the suspect served as a crew member on a ship on the high seas 
while he was aware that it was intended for or used for robbing other ships on the high seas. 

For this reason, the part dienstgenomen [entered into service] of the summons is found proved. 

Explanation authorization/war navy 

Article 381 Sr contains the clause that the pirate has not been authorized to carry out his actions by a 
State engaged in warfare or that the pirate belongs to the war navy of a recognized State. 

The Public Prosecutor raised the question during the proceedings whether this clause formed a part of 
the punishable offence or a justification defence. The public Prosecutor holds the opinion that the 
clause mentioned above is a specific statutory defence which need not be included in the summons 
and need not be proved. 

Decision 

The clause that the pirate has not been authorized to perform his activities by, or was part of the war 
navy of, a recognized State has been included in the sentence of the description of the offence which 
also contains the provision itself. This is usually the case whenever it forms part of the description of 
the offence. 

This must, likewise, have been the intention of the legislature, as it is hardly conceivable that the 
legislature with regard to the punishability for the criminal offence of piracy would have wished to 
regard the master or crew member who was indeed authorized by a recognized State engaged in 
warfare to perform his activities, or who did belong to the war navy of a recognized State, as –
unpunishable-  pirates. 

It has not been argued, nor is there any evidence that the suspect and his co-suspects were 
authorized to perform their activities by a Power engaged in warfare or that they belonged to the war 
navy of a recognized Power. 

For this reason also, this part of the summons is therefore found proved. 

 

PUNISHABILITY OF THE OFFENCE 

This proved fact constitutes: 

Complicity in piracy. 

This is a punishable offence. 

 

PUNISHABILITY OF THE SUSPECT 

The suspect is punishable. 
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GROUNDS FOR THE PUNISHMENT 

The sentence imposed on the suspect is based on the seriousness of the offence, the circumstances 
in which the offence was committed and the person and personal circumstances of the suspect. The 
following is specifically taken into consideration. 

The suspect is guilty of piracy, together with his four co-suspects. The suspect and his co-suspects set 
out to sea in a boat with the intention of hijacking a ship. For this purpose, they had taken on board 
automatic firearms, a rocket launcher and a ladder. In the Gulf of Aden the suspect and his co-
suspects attacked the Samanyolu, in the attack they fired with firearms and a rocket launcher at the 
Samanyolu and its crew. It was just sheer luck that nobody was killed or injured in this attack. The 
Samanyolu crew members who were on the high seas in the course of their profession experienced 
extremely scary moments during this attack. It counts strongly against the suspect and his co-suspects 
that they only had their own financial gains in mind and did not care about the harm, damage and  
nuisance they caused to the injured parties. 
The number of cases of piracy and hijacking of ships in the Gulf of Aden has drastically increased 
since 2008. With enormous amounts of money being asked by pirates before a hijacked ship and its 
crew are released, piracy is an extremely profitable business. Piracy is now a serious threat to the 
internationally acknowledged right to free passage on international waters. The Gulf of Aden is one of 
the busiest shipping lanes in the world, so that the threat to the safety of the ships sailing this route 
leads to economic consequences world-wide. The food aid of the World Food Programme of the 
United States to Somalia is impeded by piracy and the constant threat of piracy. Piracy is therefore a 
serious criminal offence which should be dealt with firmly. 

The seriousness of the offence must be reflected in a lengthy prison sentence. 

When determining the sentence to be imposed, the following has been considered. 

The suspect is from Somalia. It is public knowledge that Somalia is an unsafe country, with no 
effective central authority. Warring factions fight out their conflicts in an atmosphere of lawlessness, 
resulting in many civilian casualties. Human rights are disregarded completely in Somalia, and 
Somalia is ravaged by draught and famine. 

Although it was found impossible to verify the personal circumstances of the individual suspects, the 
Court is willing accept that these personal circumstances are distressing. The suspect stated that his 
second child was born while he was in detention. The suspect has also stated that his wife and 
children are now in a refugee camp in Kenya. The suspect also stated that his wife, being urged 
thereto by her family, ended their relationship and that his wife was physically abused by her family. 
The suspect also stated that he is deeply worried about his family members in Somalia. 

Although the unfavourable circumstances referred to above in Somalia – both in a general sense and 
relating to the personal situation of the suspect – cannot serve to justify the commission of punishable 
offences, some consideration must be given thereto as the sentencing in this case takes place against 
such background. 

The following circumstances are seen as a reason to slightly lower the prison sentence to be imposed 
than the penalty demanded by the Public Prosecutor. 

It was taken into account, although to a lesser extent, that in other cases of piracy, which cases were 
more or less similar to this particular case, the suspects that had been arrested were sent away and 
were not prosecuted. 

The suspect has been taken to the Netherlands. It is accepted that detention in the Netherlands is 
burdensome for the suspect, because he has received messages that his family is in an emergency 
situation, partly because of his absence, and that he leads a very isolated life in detention. The 
suspect is far from home and family, has no visitors at the Penitentiary Institution and maintaining 
contact with his family is impossible or at least extremely difficult. 
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It was also taken into account that the suspect and his co-suspects were not found to have taken part 
in a larger organized group of pirates.  

Regarding the previously discussed violation of article 5, third paragraph ECHR, it is repeated here 
that there are no consequences to this effect to be considered in the sentence. 

In view of all this, the following punishment is provided and deemed to be appropriate. 

 

APPLICCABLE LEGAL REQUIREMENTS 

Taking into account the articles 47 and 381 Sr. 

 

DECISION 

The Court: 

declares the Public Prosecutor admissible in the prosecution; 

declares that it is not found proved that the suspect took part in piracy as a master and acquits the 
suspect of this charge; 

declares that it is found proved that the suspect took part in piracy as a crew member, as described 
above; 

declares that any other or different charge with regard to the suspect, other than what has been found 
proved above,  is not found proved, so that the suspect is also acquitted of any such charge; 

establishes that the fact found proved constitutes the criminal offence mentioned above; 

declares the suspect to be punishable; 

sentences the suspect to a term of imprisonment for 5 (FIVE) years; 

orders that for the execution of this Court decision the time spent by the suspect in custody and pre-
trial detention by the suspect, and also the time spent in detention from 2 January 2009 until the day of 
transfer to the Netherlands shall be deducted when the imposed prison sentence is executed insofar 
as this time has not led to a reduction in any other prison sentence. 

 

This Decision was pronounced by: 

Klein Wolterink (LlM), Presiding Judge 
Janssen (LlM) and Van den Enden (LlM), Judges 
in the presence of Commandeur (LlM) and Schut (LlM), Court Clerks 
and announced at the public Court hearing of this Court on 17 June 2010. 
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Enclosure I to the Judgement of 17 June 2010: 

TEXT AMENDED CHARGE  
 

The suspect is charged with the following: 
 
that in the period of 30 December 2008 up to and including 2 January 2009, or on, or approximately 
on, 2 January 2009, on or near the geographical position 14 18.9 North – 050 52 East, or on the high 
seas, in the Gulf of Aden, between Somalia and Yemen, together and in association with another or 
others, or in a sole capacity, he entered into service or was serving as a master on a vessel, knowing 
that it was intended for or using it to commit acts of violence on the high seas against other vessels 
and/or against persons or property on board of these vessels (which violence consisted of the firing of 
(automatic) (fire)arms and/or a rocket launcher at, or towards, the vessel MS Samanyolu, without 
being so authorized by a State engaged in warfare or without being part of the war navy of a 
recognized State; 

article 381 paragraph 1 under 1 jo. Article 147 of the Criminal Code 

and/or 

that in the period of 30 December 2008 up to and including 2 January 2009, or on, or approximately 
on, 2 January 2009, on or near the geographical position 14 18.9 North – 050 52 East, or on the high 
seas, in the Gulf of Aden, between Somalia and Yemen, together and in association with another or 
others, or in a sole capacity, he entered into service or was serving as a crew member on a vessel, 
knowing that it was intended for, or was used to commit, acts of violence on the high seas against 
other vessels and/or against persons or property on board of these vessels and/or of his own free will 
continued to serve on such vessel after he had become aware of such intended purpose and/or such 
use (which violence existed in the firing of (automatic) (fire)arms and/or a rocket launcher at, or 
towards, the vessel MS Samanyolu, without being so authorized by a State engaged in warfare or 
without being part of the war navy of a recognized State; 

article 381 paragraph 1 under 2 jo.. Article 147 of the Criminal Code 

 Enclosure II to the Judgement of 17 June 2010: 

The evidence items referred to below as official reports have been made in the legal form thereof by 
persons who have been authorized to do so, which evidence also fulfills all legal requirements, has 
been added as an enclosure to the police report made under oath of office by the Korps Landelijke 
Politiediensten, Dienst Nationale Recherche [National Police Services Agency, National Criminal 
Investigation Department], number RN-0901 )Investigation Cygnus), made and signed by Investigating 
Officer 6719 on 11 May 2009. This police report was numbered consecutively. The numbers below, 
between parentheses, refer to the relevant pages in this police report. 

 

-1- 
The statement of the suspect at the Court hearing insofar as it contains –in summary- : 

I went out to sea with the intention of hijacking a ship. We had a ladder. We also had rifles on board. It 
could be correct that we sailed in the direction of Yemen. I knew that there are many ships sailing 
between Somalia and Yemen. 

-2- 
A police report of the hearing of [co-suspect 3] and the enclosure belonging to this report ‘Series of 
photograph of the suspects’, dated 19 February 2009, document code VH02-VD04-01 (394-403) 
insofar as it contains – in summary-: 
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Photograph 1: 
This is [co-suspect 1]. He had the FAL as a weapon. It was a weapon with a magazine. [Co-suspect 1] 
was there from the beginning and he took part in everything. With regard to weapons, everyone 
contributed. Also [suspect 1]. [suspect 1] also contributed to the boat. 

Photograph 2: 
This is [co-suspect 4]. [Co-suspect 4] had an AK-47 as a weapon. He contributed to the firearms and 
was fully involved with the organization. He was the last to join our group. 

Photograph 3: 
This is [co-suspect 2]. [Co-suspect 2] is [nickname of co-suspect 2]. [Nickname of co-suspect 2]  took 
part in the purchase of the weapons and the boat. 

Photograph 4:  
This is me.  I had an AK-47 as a weapon. 

Photograph 5: 
This is [suspect]. He also contributed to everything. 

[nickname of suspect 2] told me that he had brought a bazooka in a burlap sack. The ship was gaining 
speed. Within a few minutes we approached the ship from behind. I kept shouting in English that the 
ship had to stop. We had been bobbing around on the sea for two or three days.  

A police report of the hearing of [co-suspect 2], dated 19 February 2009, document code PVH-02- [co-
suspect 2] (345-347) insofar as it contains – in summary: 

I mention [co-suspect 4]. He joined the group later. We would go to sea to hijack a ship. We made this 
plan on land, the four of us, without [co-suspect 4]. Before we set out we told [suspect 4] about it and 
he could have stayed ashore. We sailed in the direction of Yemen. We had heard on Radio BBC 
Somalia that you had to sail towards Yemen and then you were likely to meet up with ships. It is 
correct that there were three rifles and a ladder on board. 

-4- 
A police report of the hearing of [co-suspect 4], dated 19 February 2009, document code PV hearing 
02-VD02 (296), insofar as it contains – in summary- : 

I met the four other persons with whom I am now in the Netherlands in Barreeda. I could go out to sea 
with them to catch other ships. It is correct that we had the initial plan to catch the big ship. I had a rifle 
with me. We were on the sea for three days. 

-5- 
A police report of the hearing of the suspect, dated 19 February 2009, document code VH2-VD5 (452) 
insofar as it contains – in summary- : 

I went to Barreeda together with [co-suspect 3], [co-suspect 2] and [co-suspect 1]. In Barreeda, we 
met [co-suspect 4]. From this place we set out to sea. 

-6- 
A report of the hearing of [crew member 1], dated  7 August 2009, by A. Basari, Public Prosecutor in 
Sultanbeyli (Turkey) insofar as it contains – in summary- : 

I work as a boatswain. On 1 or 2 January 2009 I was employed on the MS Samanyolu. We sailed in 
the Gulf of Aden. We suddenly saw a boat starting to sail in our direction. There were five persons in 
this boat, and two Kalashnikov rifles and one rocket launcher. At a distance of 50 to 100 meters they 
aimed their rifles at us and fired three times. The three bullets that were fired were aimed at me. One 
of the persons in the boat lifted the rocket launcher onto his shoulder and asked the ship to stop. The 
rocket launcher went off. The rocket flew over the ship. A Danish naval helicopter came to the spot 
when these events took place. 
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-7- 
A report of the hearing of [crew member 1], dated 23 March 2010, by N. Cakar, Deputy Head Public 
Prosecutor in Kadiköy (Turkey) and the Investigating Magistrate authorised to deal with criminal cases 
in this Court, insofar as it contains – in summary- : 

 I have made a statement as a witness earlier, on 7 August 2009. This statement is correct. I stand by 
this statement. 
 
-8- 
On 2 January 2009 I was sailing as captain of the ship Samanyolu in the Gulf of Aden. We saw a 
small boat coming toward us at high speed. At a distance of approximately half a mile the crew started 
to shoot at random in the direction of the ship. When the boat had approached us at approximately 10 
meters distance I saw that there were five persons in this boat, that they had Kalashnikovs in their 
hands and that they continued to shoot. I saw that one of the persons in the boat aimed his rocket 
launcher at the ship. The rocket fired by him missed the ship. The persons in the boat were the ones 
who first who started to fire at us. 

-9- 
A report of the hearing of [crew member 3], dated 12 August 2009, by N. Cakar, Deputy Head Public 
Prosecutor in Kadiköy (Turkey), insofar as it contains – in summary- : 

I was sailing on the MS Samanyolu, I was working on this ship as a master, through the Gulf of Aden. 
Our ship was attacked on the high seas by Somalis with automatic weapons. I saw a small boat sailing 
at high speed in the direction of our ship. We then increased our speed and started to get away. The 
boat followed us at high speed.  When they had come close to the ship, at approximately 100 meters, 
they started to fire. They wanted us to stop. There were five persons in the boat. One of them had a 
rocket launcher and the others had Kalashnikov rifles. There was also a long ladder on board. The 
person with the rocket launcher aimed at the boat, after which the rocket launcher went off. The first 
shots were fired by the persons in the boat. They attacked our ship, shooting. 

-10- 
A report of the hearing of [crew member 2], dated 12 August 2009, by I. Taskin,  Deputy Head Public 
Prosecutor in Izmir(Turkey), insofar as it contains – in summary- : 

On 2 January 2009 I was working as tweede kapitein [second master] and security officer on the ship 
Samanyolu. We were sailing on this particular day in the safe transit corridor between Yemen and 
Somalia. A small boat, at high speed, started to approach us. There were five persons in this boat. 
The person who stood at the front had a rocket launcher in his hands, the others had firearms. They 
started to fire at our ship from the boat. A number of bullets hit the flank of the ship. The person who 
was holding the rocket launcher fired a rocket at the bridge of the ship. The first attack was carried out 
by the persons in the boat when they to fire. 

-11- 
A police report of the hearing of [tactical observer of the Danish navy helicopter], dated 16 May 2009, 
number 200905061245 (179-180), insofar as it contains –in summary- : 

I am a tactical observer. On 2 January 2009 I was in a helicopter that responded to an emergency call 
by a ship named Samanyolu. When I arrived at the location I saw a skiff rapidly approaching the 
Samanyolu from behind. There were five people on board the skiff. There was no doubt about the fact 
that this skiff wanted to hijack the Samanyolu. This is based on the fact that the skiff had started the 
pursuit of the Samanyolu at high speed in a so-called ‘attack profile’ (approaching the Samanyolu from 
behind at an aggressively high speed). 

 

 


